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JUDGMENT 

1. This revision petition is directed against a Judgment passed by the 

Court below on 18-03-2015 in Misc. Case No. 248/10. Before that, on 27-

04-2012, the learned court below passed had a Judgment but the said 

Judgment was reversed on revision. In fact,  
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the court below had held that the wife had without any sufficient reason 

refused to live with her husband and therefore she is not entitled to 

maintenance under section 125 Cr.P.C. The Revisional Court set aside the 

said Judgment on certain grounds which are not relevant for the present 

revision. The Court below, albeit presided over by another Officer, this 

time held that the present petitioner is liable to pay maintenance to his 

wife as his plea that his wife had deserted him was not proved.         

2.  Pressing this revision petition, the learned counsel for the 

petitioner has submitted that the Court below has committed an error by 

holding that the plea of desertion by the wife has not been proved. The 

learned counsel further submitted that the court below has failed to 

appreciate the true purport of the entire provision of section 125 Cr.P.C. 

3. The petitioner also claimed that the amount of Rs.3000/-as 

monthly maintenance is an exhorbitant amount. 

4. Per contra, the learned counsel for the Opposite Party/wife has 

supported the Judgment of the trial Court. The learned counsel for the 

wife has pointed out that earlier the Revisional Court had relied upon two 

Judgments of Hon’ble High Court to arrive at the aforesaid finding. The 

Judgments are – (1) Rupa Paul Vs. Tapash Dhar reported in 2013(1) 

GLT 485 and (2) Basir Uddin Laskar Vs. State of Assam reported in 

2002 Crl.L.J. 469.  

5. After hearing both sides, let me go through the cases of the 

parties.  

Case of the Wife: 

6. She admitted that her marriage with the present petitioner and 

also admitted the birth of a child out of the said wedlock. She has alleged 

that she had irregularities in her menstrual cycle and on that count she 

was abused by the petitioner who repeatedly used filthy languages. For 

the aforesaid reason, after enduring the mental harassment for a period 

of one year, meted to her by her husband, she left her matrimonial house 
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and started to reside with her parents. The family members of both sides 

intervened and sometime later the wife returned to her matrimonial 

home. She has stated that her husband again started to harass her 

physically and mentally for different reasons including the demand of 

dowry. The wife has alleged that two women namely, Aroti Devi and 

Bharati Devi of the family of her husband also contributed to her 

predicament.  

 On 12-04-2010, on a simple reason she was beaten up by her 

husband. She wanted to go back to the house of her parents but this time 

her husband allegedly allowed to go out but retained her child.   

 Since then the wife of the petitioner lived with her parents and her 

husband refused to maintain her. She has stated that her husband is the 

owner of a shop dealing with sale of stationary articles and utensils. She 

has further stated that her husband is also a part time priest and a 

cultivator. The wife has claimed that her husband used to earn Rs. 

15,000/- to 25,000/- per month.  

Case of the husband:     

7. The petitioner has contested the said case of his wife. He did not 

dispute his marriage with the Opposite party and the birth of the child.  

 The husband has denied all the allegations brought against him by 

his wife.  

 The petitioner/husband has stated that one year after their 

marriage, without any reason, his wife had left his company and  only 

after being persuaded by the family members, his wife returned to his 

house.  

 The petitioner has admitted that on 12-04-2010 his wife had left 

his house. He has stated that on that day, his wife  had voluntarily left his 

house on the ground that she did not want to stay in a joint family. She 

wanted to live separately with her husband.  



Page 4 of 8 

 

Criminal Revision NO. 16(S-2) of 2015 Page 4 

 

The petitioner wanted her to come back to his house and for that 

matter he assured her to take a house on rent. To that effect, the wife 

and husband had entered into an agreement which stated that since the 

husband agreed to take a house on rent, the wife will withdraw the case 

filed against him.  

 The husband has stated that Sri Bikash Sarmah, who is the 

brother of his wife, undertook to arrange a separate house for the couple, 

but Bikash Sarmah failed to do so.  

 Upon the aforesaid fact, the husband has alleged that his wife has 

without any sufficient reason left his company. 

       Point for determination: 

8. Now, the only point for determination in this revision is as to 

whether the court below has erred while passing the impugned judgment.   

  Decision and Reasons thereof: 

9. I have gone through the Rupa Paul (Supra). In this case the 

husband pleaded that his wife had withdrawn from his company without 

any sufficient reason. In Rupa Paul (Supra), the parents of the wife had 

insisted that their son-in-law should stay with his wife in their house. The 

son-in-law disagreed and his wife therefore left his company to live with 

her parents. The Hon’ble High Court disagreed with the case of the son-

in-law and held that under the aforesaid circumstances, the husband is 

duty bound to maintain his wife. 

I could not trace out the judgment in Basir Uddin Laskar (supra). 

Hence I failed to go through it.  

 In the instant case before me the wife does not want to stay in a 

joint family and she wanted to live in a separate house. From the written 

objection filed by the husband, it appears that the husband was willing to 

live with his wife in a separate house, on the condition that the said 

house was to be arranged by Sri Bikash Sarmah, the brother of his wife. 
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It is an admission of fact that the husband relied upon his brother in law 

to find a rented house and if this brother in law had given such a house, 

the present petitioner would have resided there with his wife.      

  Upon the aforesaid facts and circumstances of the case, I have 

no doubt that it is an apparent on the face of the record that the husband 

wanted to escape from his liability to maintain his wife and the law of the  

does not support him. 

 At this stage the often quoted landmark observation of Justice 

Krishna Ayer in Captain Ramesh Chander Kaushal vs Mrs. Veena 

Kaushal And Ors.( AIR 1978 SC 1807),comes to mind with prophetic 

resonance. It reads ----- 

This provision is a measure of social justice and specially enacted to 

protect women and children and falls within the constitutional sweep of 

Article 15(3) reinforced by Article 39. We have no doubt that  sections of 

statutes calling for construction by Courts are not petrified print but 

vibrant words with social functions to fulfil. The brooding presence of the 

constitutional empathy for the weaker sections like women and children 

must inform interpretation if it has to have social relevance. So viewed, it 

is possible to be selective in picking out that interpretation out of two 

alternatives which advance the cause--the cause of the derelicts. 

 The law on this point is very clear and does not deserve an 

elaborate discussion. Under the law the husband is duty bound to 

maintain his wife, children and parents when they are unable to maintain 

themselves, subject to the condition as laid down in  sub section 4 of 

section 125 Cr.P.C. In this case the husband has tried to escape from that 

liability by taking flimsy excuses. He has to prove that his wife had 

without any sufficient reason, refused to live with him. There is no 

evidence to that effect. Thus he cannot escape his liability by saying that 

his brother in law failed to find out a house and hence he would not 

maintain his wife if she did not live with him.  

https://indiankanoon.org/doc/1603957/
https://indiankanoon.org/doc/555882/
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 I find foreclosed against all options, but to hold that the trial court 

has rightly passed the impugned judgment, to the effect that the fact of 

intentional desertion das not been proved. 

10. Regarding the quantum of maintenance the ld counsel for the wife 

did not agitate before this court. 

11. In  Chaturbhuj vs. Sita Bai, (2008) 2 SCC 316,the Hon,ble 

Supreme Court has held that under the law the burden is placed in the 

first place upon the wife to show that the means of her husband are 

sufficient.  

12. In the instant case there is no evidence that the petitioner has the 

requisite means. I have gone through the evidence adduced by the side 

of the wife. I found that except the oral evidence there is no satisfactory 

evidence to prove that the husband actually earned Rs.15,000/-  ---   

20,000/- per mensem. The defence witness Chandan Sarma has proved 

that the ownership of the shop as referred to by the wife does not belong 

to her husband, because the trade licence ( Ex.A &B) stands in the name 

of Chandan Sharma. 

13.  In  Bhagwan Dutt v. Kamla Devi [(1975) 2 SCC 386], it was 

observed by the Hon,ble Supreme Court that the wife should be in a 

position to maintain a standard of living which is neither luxurious nor 

penurious but what is consistent with status of a family. The expression 

“unable to maintain herself” does not mean that the wife must be 

absolutely destitute before she can apply for maintenance under Section 

125 Cr.P.C.  

14. The Hon’ble Apex Court further held in Bhagwan Dutt (supra) that 

the object of these provisions being to prevent vagrancy and destitution, 

the Magistrate has to find out as to what is required by the wife to 

maintain a standard of living which is neither luxurious nor penurious, but 

is modestly consistent with the status of the family. The needs and 

requirements of the wife for such moderate living can be fairly 

http://www.indiankanoon.org/doc/1720873/
http://www.indiankanoon.org/doc/138019/
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determined, only if her separate income, also, is taken into account 

together with the earnings of the husband and his commitments. 

 

15.  The court below has not explained the basis for awarding the 

maintenance of Rs.3000/- per mensem. I could not agree with view taken 

by the court below on this issue. 

16.  One must keep one thing in mind that if the husband failed to 

pay the maintenance on the ground that it is beyond his power of 

payment, then the wife will suffer because she will have to move the 

court again for recovery of the maintenance. Under that circumstance the 

entire provision of law would be frustrated. 

17. In Vinny Parmar vs Paramvir Parmar, [(2011) 13 SCC 112] 

the Hon,ble Supreme Court , while dealing with a matter relating to 

permanent alimony and maintenance under the Hindu Marriage Act, had 

referred to the aforesaid two judgments. In Vinny Parmar (supra) it has 

held as under – 

“While considering the claim for permanent alimony and maintenance of 

either spouse, the respondent's own income and other property, and the 

income and other property of the applicant are all relevant material in 

addition to the conduct of the parties and other circumstances of the 

case. It is further seen that the court considering such claim has to 

consider all the above relevant materials and determine the amount which 

is to be just for living standard. No fixed formula can be laid for fixing the 

amount of maintenance. It has to be in the nature of things which depend 

on various facts and circumstances of each case. The court has to 

consider the status of the parties, their respective needs, the capacity of 

the husband to pay, having regard to reasonable expenses for his own 

maintenance and others whom he is obliged to maintain under the law 

and statute. The courts also have to take note of the fact that the amount 

of maintenance fixed for the wife should be such as she can live in 
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reasonable comfort considering her status and mode of life she was used 

to live when she lived with her husband. At the same time, the amount so 

fixed cannot be excessive or affect the living condition of the other party. 

These are all the broad principles courts have to be kept in mind while 

determining maintenance or permanent alimony.” 

18.  Thus I have decided to agree that the amount of Rs.3000/- per 

mensem is exhorbitant. That part of the impugned order is liable to be set 

aside. The husband is directed pay R.2000/-( two thousand) per mensem 

to the wife w.e.f the date of filing of the case before the court below. 

        ORDER 

  The revision petition is partly allowed. The petitioner herein is 

directed pay R.2000/-( two thousand) per mensem to the wife w.e.f the 

date of filing of the case before the court below, as maintenance. 

  Send down a copy of this judgment along with the LCR. 

  Given under my hand and seal of this court on this 27th day of 

April, 2016 at Tezpur, Sonitpur.  

 
 
    (P.J. Saikia) 
Sessions Judge, 
Sonitpur, Tezpur. 

 Dictated and corrected by me 
 

 

(P.J. Saikia) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 

 

Dictation taken and transcribed by me:  

 
R. Hazarika, 
Steno   


